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Alberto Terriquez-Flores appeals his conviction and corresponding sentence

for violating 21 U.S.C. §§ 952 and 960, importation of marijuana, and 21 U.S.C. §

841(a)(1), possession of marijuana with the intent to distribute.  We have
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jurisdiction pursuant to 28 U.S.C. § 1291.  We affirm the conviction but vacate the

sentence and remand the case back to the district court for resentencing.

Terriquez-Flores contests the admission of the Mexican vehicle registration

and the gasoline receipts found in his vehicle.  We need not decide whether the

district court abused its discretion in admitting these documents.  If any error

occurred, it was non-prejudicial because the defendant later testified that the

vehicle was registered in his name, that the registration placed in evidence by the

government was authentic, and that the gas receipts were an accurate reflection of

gasoline purchases he made during a prior trip to California.  See Nye & Nissen v.

United States, 168 F.2d 846, 856 (9th Cir. 1948).

There was no Brady violation.  Agent Tracy’s secondary report, dated

February 7, 2005, was given to Terriquez-Flores during the lunch recess on the

first full day of trial, February 8, 2005.  At this time, the government had not yet

rested and Agent Tracy had only just finished testifying.  The report could have

been used by Terriquez-Flores during the trial.  Thus, any delay in the disclosure

of the report did not prejudice Terriquez-Flores’s preparation or presentation of his

defense such that he was prevented from receiving a fair trial.  United States v.

Gordon, 844 F.2d 1397, 1403 (9th Cir. 1988). 
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 The district court properly exercised its discretion to neutralize any

potential bias in the jury exhibit requests and questions.  A trial judge enjoys

“wide discretion” in responding to questions from members of the jury.  Arizona

v. Johnson, 351 F.3d 988, 955 (9th Cir. 2003), cert. denied, 543 U.S. 836 (2004). 

Here, the trial judge properly used his discretion to neutralize biases inherent in

the jury questions and requests.   

With regard to Terriquez-Flores’s sentence, the district court did not clearly

err by denying Terriquez-Flores the minor role adjustment to his sentence.  Based

on evidence in the record, the district court judge determined that Terriquez-

Flores’s role was not minor.  The trial court did, however, err by imposing an

obstruction enhancement because it failed to make an explicit finding that

Terriquez-Flores’s false testimony was material.   See United States v. Jimenez,

300 F.3d 1166, 1171 (9th Cir. 2002).  Consequently, we remand the case for

resentencing.

Conviction AFFIRMED; sentence VACATED and REMANDED.
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